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Scenarios 

In each scenario, does P.L. 86-272 provide immunity to the seller against the imposition of a net income 

tax in the purchaser’s state? 

Assume for each scenario the following: 

(a) Seller has no state contacts other than those referenced below and is subject to tax under state 

law and the U.S. Constitution.  (States in fact may have a factor presence statute or other rule 

that provides immunity to the seller, but this should not be considered for the purpose of 

analyzing the impact of P.L. 86-272.)  

 

(b) When a customer visits seller’s website, the website transmits software to the customer’s 

computer.  This software is stored on the computer’s hard drive and enables the customer to 

interact with seller’s website with respect to the website’s various activities.  [This description is 

subject to discussion and receipt of additional information.] 

 

(c) For scenarios 1-10, the order is approved or rejected, and the products are shipped from a 

point, outside of the purchaser’s state.  Where orders are approved or rejected is the subject of 

scenario 11.   

*   *   *   * 

1. Seller maintains a website offering various goods and services for sale.  The provision of services 

does not require the seller, or a representative of the seller, to travel to the customer’s state.   

 

2. Seller maintains a website offering for sale only items of tangible personal property.  The products 

are complicated to use and purchasers often need post-sale assistance.  Seller provides assistance in 

only one of the following ways: 

2A.  Seller identifies a toll-free number on its website, and purchasers may call the 

number to speak to a customer assistance representative (who is located out of state). 

2B.  Purchasers may either email or engage in electronic chat sessions with a customer 

assistance representative through the seller’s website. 

2C.  Seller posts on its website a list of frequently asked questions together with 

answers. 

2D.  Seller’s website includes an interactive tool which allows customers to type in a 

question.  In response, the system (without human intervention) either asks follow-up 

questions or provides an answer. 

2E.  Seller’s website includes seller-sponsored “how to” videos and in some cases similar 

videos posted by its customers. 
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3. Seller maintains a website offering for sale only items of tangible personal property.  The products 

are covered by a warranty.  If a product ceases to function properly during the warranty period, a 

purchaser may: 

3A.  Mail the product to the seller for repair after downloading a return slip from the 

website. 

3B.  Have the seller repair the product at the purchaser’s location, which is performed 

by an independent contractor pursuant to a contract with the seller. 

4.  Seller maintains a website offering for sale only items of tangible personal property.  The website 

invites viewers to apply for employment at the seller.   

4A.  The website allows applicants to upload a copy of their cover letter and resume, 

which is then reviewed by seller’s HR team (which is not located in state).  The HR team 

then sends an email to applicants either informing them that they will not be hired or 

inviting them to participate in a telephone interview. 

4B.  The website directs applicants to complete an online form which is evaluated and 

scored by an automated system based on the appearance of certain words or phrases.  

Applicants who receive a high score are invited to participate in a telephone interview. 

5. Seller maintains a website offering for sale only items of tangible personal property.  Seller invites 

customers to apply for its branded credit card via an online application.  Whether the application is 

accepted or rejected typically is noticed to the customer within minutes electronically. 

 

6. Seller maintains a website which customers access to either (a) download and then save a digital 

movie on their computer or (b) immediately watch a movie through streaming.  

 

7. Purchasers download to their smartphone an app offered by seller.  The app enables purchasers to 

order and pay for items of tangible personal property sold by the purchaser.  Seller does not sell 

services or license any intangible property.   

 

7A.  Seller uses the information about the purchaser received via the app only to 

facilitate sales or to solicit additional sales by seller. 

 

7B.  Seller sells the information about the purchaser received via the app to third 

parties. 

 

8. Seller maintains a website offering for sale only items of tangible personal property.  When a 
purchaser interacts with the seller’s website, the seller utilizes one or both of the following 
technologies [descriptions are subject to discussion and receipt of additional information]: 
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8A.  Cookies.  These are small text files installed on the on the hard drive of a customer’s 
computer or customer’s smartphone when he or she visits the seller’s website.  These 
cookies allow the seller’s webserver to store information about the customer, including 
search histories and location information.  Cookies also enable a seller to track its 
customers’ behavior over time and to deliver ads that are specific to each customer.   
 
8B.  Third party cookies.  These are cookies that a seller allows other entities, such as 
advertisers or data brokers, to place on customers’ computers and devices through the 
seller’s website.  Third party cookies may be persistent cookies that track the customer 
across multiple sites.  Utilizing these cookies, advertisers and data brokers collect 
information and compile it for sellers so that sellers may promote their products to 
customers more effectively. 

 
9. Seller maintains a website offering for sale only items of tangible personal property.  Seller contracts 

with a provider of a content distribution network (“CDN”) to use in-state servers to accelerate the 
delivery of the seller’s web pages to customers.  Because the CDN allows the seller to deliver web 
pages to customers more quickly and efficiently, the CDN helps ensure that the seller’s customers 
are less likely to exit the seller’s website.  
 

10. Seller, which sells only tangible personal property, contracts with a marketplace facilitator.  The 

marketplace offers for sale the seller’s products via the marketplace’s website, receives orders, 

processes payments from purchasers, transmits payments to the seller, and handles returns.  The 

marketplace maintains inventory, including seller’s products, at fulfillment centers in the 

purchaser’s state.   

 

11. Seller maintains a website offering for sale only items of tangible personal property.  The seller does 

not sell on a marketplace.  Additional facts to be considered:   After purchasers select items for 

purchase, input their credit card information and press the submit button on the website, purchase 

information is automatically transmitted to seller’s merchant service provider.  The merchant 

service provider in turn sends a notification to the purchaser’s credit card company (bank) to see if 

sufficient credit is available to purchase the product.  If sufficient credit is available, seller still may 

decline to make the sale anytime before shipping the item to the purchaser.  Seller, however, rarely 

declines orders.      
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